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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT BILL 2011 

Consideration in Detail 
Clauses 1 to 3 put and passed. 

Clause 4: Section 177 replaced — 

Ms J.M. FREEMAN: Section 177 relates to dispute resolution. During my contribution to the second reading 
debate I raised that the object of part 2 is to have accessible, approachable and professional dispute resolution. 
The purpose of the act is to implement provisions for the hearing and determination by the dispute resolution 
authorities of disputes between parties involved in workers’ compensation matters in a fair, just, economical, 
informal and quick manner. Proposed section 177(1)(b) states that the object is for the process to be accessible 
and approachable, which I think fits in with fair, just and economical, but what does “professional” mean? I am 
interested to know the intent of the interplay between professional and informal. I want to ensure that the 
informality of dispute resolution is not undermined by any consideration of what professional means.  

Mr T.R. BUSWELL: The advice I have from the officers present is that the intent of “professional” in the 
object of proposed section 177(1)(b) is to use language similar to that currently in the act in the main objects of 
the Dispute Resolution Directorate under section 279, which will be repealed. Section 279 of the principal act 
states that the DRD “meets user expectations in relation to accessibility, approachability and professionalism”. 
Therefore, there is no hidden intent to introduce a layer of formality over the conciliation process that does not 
already exist. As I said in my second reading response, I think it is good to be alert to the sorts of eventualities 
the member for Nollamara is talking about—I do not dispute that—but that is not the intent; the intent is for 
conciliation to be as informal, if I could use that word, as appropriate. 

Ms J.M. FREEMAN: I would now like to take the minister to proposed section 177(1)(d), which states — 

in the case of conciliation, leads to final and appropriate agreements between parties in relation to 
disputes …  

What is the meaning of “final”? Does it mean final only in respect to the particular aspect of the dispute before 
the conciliation? What is the meaning of “appropriate agreements”? “Appropriate” is a very subjective word; it 
is not an objective word. Agreements in conciliations can consist of many things. Sometimes they can consist of 
merely the recognition of what a worker has been subject to during the course of a dispute. The word 
“appropriate” causes me some concern. There are two issues—the government’s intent with the words “leads to 
final” and its intent with the word “appropriate”. 

Mr T.R. BUSWELL: I again reflect on the objects of the Dispute Resolution Directorate as outlined in the act. 
The word “durable” is used. The objects section has the phrase “leads to durable agreements between the parties 
in accordance with this Act”. We are saying that, in the case of conciliation, it should lead to final and 
appropriate agreements between parties in relation to disputes. The member raised some issues about the 
interpretation of the words “final” and “appropriate”. My view is that the use of the word “appropriate” is an 
extension of our desire to deliver fair and reasonable outcomes to all parties through a clearer and less legalistic 
system than we are challenged with now. I know that there is probably not a definition of “appropriate”; I am not 
sure that that would ever be found in legislation. Our understanding is that the word “appropriate” relates to that. 
In relation to the word “final”, my understanding is that we are talking about an enforceable outcome that results 
from the process; in other words, people work through the conciliation process and agree on an outcome that is 
final to the point at which it can be, as I have been advised, enforceable. 

Ms J.M. Freeman: That is final only for that dispute, not for the claim. 

Mr T.R. BUSWELL: Yes, for that dispute. 

Ms J.M. FREEMAN: Can the minister outline why section 177 is being deleted? Currently, section 177 
provides that a worker’s communication with a WorkCover WA employee is not admissible as evidence in other 
proceedings. I am somewhat concerned that the bill is not replacing that provision. I am happy to hear that it will 
be replaced, if it is outlined somewhere else in the bill. Currently, under section 177, if a worker contacts and has 
a discussion with a WorkCover WA employee and they are candid in the discussions, those discussions are not 
admissible as evidence. It is especially important in a conciliation process that that communication not be 
admissible in further proceedings. As the minister will understand, this is a highly litigious area, which we try to 
prevent becoming litigious by having a conciliation and arbitration process that sticks to the merits of the matter. 

Mr T.R. BUSWELL: The information I have is that the member is right; currently, section 177 deals with the 
communication between a worker and an employee of WorkCover. Clause 9 of the bill seeks to insert new 
section 204A, “Evidence of communication between worker and WorkCover WA employee”, which deals with 
that issue. The proposed section points out that that evidence is not admissible in a proceeding before an 
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arbitrator unless, during the course of the proceeding, the worker consents to the evidence being so admitted. It is 
just a renumbering. 

Mr J.C. KOBELKE: I have a very brief question about the insertion of proposed new section 177, “Object of 
this Part”. Why was it seen as an improvement? What is hoped to be achieved by putting it at the start of this 
part? Normally, an objectives provision would be earlier in the legislation, because section 176, “Exclusive 
jurisdiction”, obviously defines disputes, which is important. What weight will be placed on meeting these 
objectives in the dispute resolution procedure? 

Mr T.R. BUSWELL: Currently, under the act the section that deals with the Dispute Resolution Directorate 
contains what I will call sub-objects. I understand what the member is saying. Normally, there is a provision 
outlining the objects of the act. 

Mr J.C. Kobelke: There are objects of the act more generally. 

Mr T.R. BUSWELL: I understand that. 

Mr J.C. Kobelke: The objects in this proposed section make sense, but what is likely to be the import of having 
this established? 

Mr T.R. BUSWELL: The first point I was trying to make is that this provision will reflect the existing practice 
under the act. Section 279 of the act specifies the main objects of the DRD. This provision will merely pick up 
on what I will call a drafting convention. Why was it originally put in the act? I am not sure. 

Ms J.M. Freeman: Maybe the member for Balcatta knows. 

Mr T.R. BUSWELL: Maybe the member has some additional knowledge about that; I do not know. 

Mr J.C. Kobelke: The issue is that we are now re-establishing this in a different section. The member for 
Nollamara has gone through some of the detail of it. I am just trying to get some understanding of whether 
relocating it to this proposed section will have any effect or impact on the operations. 

Mr T.R. BUSWELL: I can answer in two ways. First, it gives respect to the historic fact that there has been a 
set of, let us say, sub-objects for dispute resolution. Secondly, it says at the appropriate point in the workers’ 
compensation legislation that the intention is for the following objects to be delivered in a dispute resolution 
process. The member is probably right; it may be more normal for those objects to appear at the start of the 
legislation. I suppose that this recognises in some way the significance of dispute resolution as part of the 
process, such that it has its own set of mini objects. 

Ms J.M. Freeman: The objects of the act will be the primary objects. These objects are simply additional 
objects that give direction for dispute resolution, but the overriding objects are the objects of the act. 

Mr T.R. BUSWELL: Correct. 

Clause put and passed. 

Clause 5 put and passed. 

Clause 6: Section 181 replaced and Part XI Division 3 Subdivisions 2 to 5 and Part XI Division 4 
inserted — 

Ms J.M. FREEMAN: I want clarification. Proposed section 182A provides for the establishment of the director. 
Proposed subsection (3) states — 

The Director is not subject to the management or direction of the chief executive officer as to any 
decision to be made, or discretion to be exercised, in relation to a particular dispute. 

The pre-2005 legislation provided that, for conciliation, the director was the principal officer of the directorate 
and was responsible to the executive director in administrative matters concerning the directorate, but in matters 
concerning the resolution of disputes, the director was responsible directly to the minister. I want either my 
interpretation confirmed or the government’s interpretation, if it is different from mine, put on the record. One 
assumes that the different language is simply to provide that the director will be directly responsible to the 
executive officer with respect to time lines of decisions, statistics regarding outcomes and the operation of the 
conciliation directorate. Although the separation of the conciliation role in dispute resolution is acknowledged 
and respected, and there is capacity for officers in that field to act with some independence, there is 
responsibility to the director and to the organisation to meet the objects of the act, which objects we have just 
spoken about. 

Mr T.R. BUSWELL: The member is absolutely correct; the intent is quite clearly to preserve the independence 
of the position of the director as it relates, in this case, to the director with responsibility for conciliation. There is 
no intent in the bill for the CEO of WorkCover to have the capacity to influence outcomes delivered through the 
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conciliation process. That is why, specifically, the independence of the director is preserved through proposed 
section 182A(3), although, of course, as the member has pointed out, there are other administrative functions 
associated with that role for which the director will have some responsibility, through the CEO, to the 
organisation. I imagine that they are, by and large, the administrative matters that the member referred to. 

Ms J.M. FREEMAN: Minister, that is not my interpretation. I am sorry; we have different interpretations of 
that. My interpretation of that position is that administratively the director is responsible to the chief executive 
officer, but the director’s operations in delivering conciliation services—that is, in that sort of quasi-judicial 
aspect of the role, in managing the relationship with conciliators and the people who are in dispute—are not 
subject to any direction. However, in how the director operates to meet the requirements of efficiency, timeliness 
and all those sorts of things, there is an administrative responsibility to the CEO and the organisation as a whole 
because the CEO is the leader of that.  

Mr T.R. BUSWELL: Just to clarify, the member is correct. 

Clause put and passed. 

Clause 7: Section 185 replaced — 

The ACTING SPEAKER (Ms A.R. Mitchell): Which clauses do members wish to speak to next? 

Ms J.M. FREEMAN: I have a question about proposed section 182F, which is under clause 6. Clause 6 is 
reasonably long. 

The ACTING SPEAKER: I am sorry, member for Nollamara; it has been passed. 

Ms J.M. FREEMAN: The whole of clause 6? 

The ACTING SPEAKER: I said, “The question is that clause 6 stand as printed.” 

Ms J.M. FREEMAN: It is a long clause and I had a number of questions. I am sorry I missed that. 

Mr T.R. BUSWELL: Madam Acting Speaker, perhaps you can provide some guidance. I may have rushed in 
acceding to your question that the clause be passed. I am very happy to move through any other issues. If you 
can provide some advice as to how we can do that within the rules of the house, I will be very happy to take that 
on board. 

The ACTING SPEAKER: As clause 6 has been passed, there may be some latitude so that we can bring up 
some of those matters in clause 7. 

Ms J.M. FREEMAN: I understand, but clause 6 comprises something like 20 pages of the bill — 

Mr T.R. Buswell: For the member’s assistance, I am pretty sure that I will not raise a point of order if, in 
considering clause 7, the member happens to stray back to clause 6. The Chair did the appropriate thing in 
putting clause 6. 

Ms J.M. FREEMAN: Yes, sorry, that was my fault and I — 

Mr T.R. Buswell: No; it is just one of those things that happen. 

The ACTING SPEAKER: We are now discussing clause 7. 

Ms J.M. FREEMAN: I refer to proposed section 182F, “Acceptance of application”. Again, I seek clarification. 
Prior to the 2005 legislation, conciliation applied to any matter in dispute and could include the failure to offer 
ongoing employment. I want to clarify that the acceptance of applications in proposed section 182F would not 
limit that conciliation capacity. One of the things about conciliation is, I suppose, its ability to bring two parties 
together in trying to bring a resolution, and I am concerned that proposed section 182F may have a limitation on 
that capacity. I seek the minister’s guidance on that. 

Mr T.R. Buswell: Which element of that provision does the member think may impose that limitation? 

Ms J.M. Freeman: When it relates to a dispute as defined in section 176. 

The ACTING SPEAKER: Members, we need someone on their feet when they are talking. 

Mr T.R. BUSWELL: Sorry, Madam Acting Speaker — 

An opposition member: You need workers’ compensation! 

Mr T.R. BUSWELL: I needed that a long time ago!  

Mr W.J. Johnston interjected. 

Mr T.R. BUSWELL: It is a bizarre environment; we will still get in strife for taking annual leave even though 
we have none! Long service leave is called the ballot box—a bad result! 
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Mr F.M. Logan: We’re still waiting for our overtime. 

Mr T.R. BUSWELL: The member for Cockburn is lucky that he is not on a productivity clause. 

Several members interjected. 

Mr T.R. BUSWELL: I know the member would be out of Swanbourne and down to Peppermint Grove. 

Ms J.M. Freeman: Answer that to the best of your powers at this point; I can always put it in writing. 

Mr T.R. BUSWELL: Proposed section 182F pretty much refers to section 176 of the principal act, which has 
only been amended in a minor way by way of references in other parts. 

Ms J.M. Freeman: The last amendment made to the act didn’t have conciliation, so are we going back to a 
conciliation process that is not in the current act? 

Mr T.R. BUSWELL: I accept the member’s point and I understand what she is saying, but my point is that 
section 176 is really about jurisdictional coverage. Therefore, really all we are saying to the director of 
conciliation is that in dealing with the matter through conciliation, they still have to meet the jurisdictional 
requirements of section 176. I think that is fair and reasonable.  

Ms J.M. Freeman: I suppose so, but disputes can be wide-ranging and it is important to have the capacity to 
bring parties to conciliation. But the minister is saying that this limits it to the section 176 aspect, which wasn’t 
something that happened prior to the 2005 legislation when conciliation was provided previously. 

Mr T.R. BUSWELL: The member is probably aware that section 176(1) defines the term “dispute” as one of 
four things. In my reading of that, it would be hard to find a dispute that does not fall within the framework of 
workers’ compensation for the purposes of conciliating to resolve that dispute. Therefore, I do not think that is a 
limiting provision.  

Ms J.M. Freeman: While you’re still on your feet, proposed section 182F has the term “reasonable attempts”. Is 
that prior terminology as well or is that new terminology? 

Mr T.R. BUSWELL: That is new. 

Ms J.M. Freeman: Is there any sort of guidance as to interpretation with that? 

Mr T.R. BUSWELL: According to the note I have before me, it requires that the parties must make reasonable 
attempts to resolve a matter before making an application for conciliation. This is to encourage self-
responsibility and to prevent matters that may be resolved by simple communication becoming the subject of an 
application for conciliation. 

Ms J.M. Freeman: So they need to give each other a call. 

Mr T.R. BUSWELL: Yes. I know that the term “reasonable attempts” is not meant to limit people; it means that 
people must have a go before they proceed to conciliation, which is probably not a bad thing. 

Ms J.M. FREEMAN: It is not, and that was the intent of the 2005 legislation. 

I refer to proposed section 182H, “Director may certify that dispute is not suitable for conciliation”. My concern 
is that this proposed section will undermine some procedural justice. It states — 

The Director may, without allocating the dispute, determine that no matter in dispute is suitable for 
conciliation and issue a certificate to that effect. 

I am unsure whether someone can appeal the director’s individual arbitrary decision. Can that decision be 
appealed; and, if so, what appeal process is available? 

Mr T.R. BUSWELL: That is a good question, member. I understand the member’s reading of this provision is 
that it is perhaps a filter. The advice I have is that it is to expedite moving matters to an appropriate position in 
the dispute resolution framework. In other words, if there is a particularly complex dispute or if there is no 
matter in the dispute that in the view of the director is suitable for conciliation, the director can deny access to 
the conciliation process so that that dispute is dealt with through arbitration. Clearly, some people will feel some 
things can be dealt with through conciliation but it will be obvious to the conciliator that that is not the case. 
Therefore, this provision is not intended to block access to conciliation; it is meant to say, “Hang on, don’t waste 
our time working through this process because it is just not going to happen. Your best position is in arbitration”. 

Ms J.M. FREEMAN: I refer to proposed section 182L(2), which states — 

The conciliation officer may direct that weekly payments of compensation are to be suspended or 
reduced if the conciliation officer considers that it would be reasonable to expect that the resolution or 
determination of the dispute under this Part would result in the payments being suspended or reduced. 
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Given that conciliation is a process of negotiation between two parties and it is not a determination of the merit 
of the matter, which is properly dealt with in arbitration, how is it that this proposed section provides that a 
conciliation officer may make a determination? I am very concerned that that sort of power should be given only 
to an arbitrator who has properly heard and considered the merit of the matter, not necessarily only on the basis 
of the negotiation and general discussions that come under conciliation. I note proposed section 182K(6)(b) 
states — 

(b) does not prevent a question of liability from being heard and determined on an application 
under section 58 or otherwise under this Act … 

To give the power to a conciliator to suspend or reduce compensation payments is a pretty serious thing to do. 
Proposed section 182K(6)(b) states that the payment in no way limits the capacity to determine liability under 
arbitration. However, I am still reasonably concerned that a conciliation officer should have those powers 
without liability being determined on merit at arbitration.  

Mr T.R. BUSWELL: The advice I have is that this relates to interim orders. As the member will be aware, the 
conciliation officer has the power to order interim payments. Proposed section 182L(2) states that the 
conciliation officer also has the power to suspend or reduce these payments on an interim basis until a final 
determination is made. An important caveat is in the last four lines of the proposed subsection — 

… if the conciliation officer considers that it would be reasonable to expect that the resolution or 
determination of the dispute under this Part would result in the payments being suspended or reduced. 

The conciliation officer needs a good cause for doing so. I imagine that if someone was working for an interim 
period and the final determination was that those payments should have been there instead of there, that would 
also cause grief for people who have gone through that process. I do not see this provision as a balance of the 
fact that conciliation officers can make interim payments, but I think that it recognises the scenario—I do not 
think that they would be that frequent—in which the conciliation officer forms a view that the outcome of the 
process will be a reduction or cessation and proceeds to make that order. Again, I think this is about providing a 
balanced outcome.  

Ms J.M. FREEMAN: A conciliation officer can make that sort of balanced decision. However, if we look at 
proposed section 182M(2), we can see that — 

(2) The conciliation officer is not required to give reasons in writing for a direction. 

I am somewhat concerned about that. If a conciliation officer has the capacity to cease or reduce payments, it is 
on the basis of reasonableness to expect that they would be required to give reasons for that sort of decision or 
order in writing. I think if someone has the capacity to reduce someone’s payments or cease their payments, the 
onus must be on that person to give reasons. I understand that it is not required, but a conciliation officer could 
give reasons if they wished to. I wish to put on record that as someone looking at this legislation I certainly have 
an expectation that a conciliation officer should give those reasons in writing in those sorts of serious cases. I 
want the government’s interpretation of that.  

Mr T.R. BUSWELL: I will make a couple of points. Firstly, I have been advised that if the order from the 
conciliator is to suspend or reduce payments on an interim basis, an arbitrator would be required to make that 
permanent. An arbitrator would have to provide the level of comfort sought by the member. Secondly, a policy 
decision has been made that, as the member rightly pointed out, effectively exempts a conciliation officer from 
providing written reasons irrespective of the nature of the decision, whether it is an interim payment, a reduction 
or whatever. I do not think the reduction side would be that substantive, but the powers are there. The rationale is 
that the extent of orders made is limited, and the volume involved and philosophy of early and speedy 
conciliation are not consistent with the provision of written reasons.  

Ms J.M. FREEMAN: I refer to proposed section182O “Conclusion of conciliation and certificate of outcome”. 
This conclusion is on the basis that — 

(b) the conciliation officer believes that there is minimal chance of agreement or further 
agreement … 

Pre-2005, when we had a conciliation process section, 84Y(1) of the Workers’ Compensation and Rehabilitation 
Act 1981 stated “A conciliation officer is to refer a dispute for review if any of the parties so requests unless of 
the opinion” that that conciliation has not been in good faith. Why is there no capacity in this particular aspect 
for either party to request that the conciliation end? As I said in my response to the second reading speech, one 
of the big considerations in conciliation is to try to resolve things. However, if conciliation is used as a delaying 
tactic, we end up with workers caught up in a system in which they feel they are in a talkfest while the concerns 
and the merit of their matter are not being arbitrated on. If someone enters into the system and wants their claim 
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granted, they may be suddenly caught up in a situation in which they do not believe that one of the parties is 
acting in good faith; they need to pursue that and the merit of the matter needs to be established. This often 
occurs because there is a dispute between insurers. It is not even about employers. A worker may have injured 
himself with an employer and been covered by one insurer, but that insurer wants to argue that the previous 
insurer that insured the worker two years ago should have coverage. A worker suddenly finds themselves in the 
delays of conciliation because the insurers are having this argument and neither is accepting liability, even 
though both insurers know that the worker is injured because of a workplace accident. The capacity for a party to 
request that a matter be moved to arbitration is absolutely vital and integral to a proper conciliation process. 
Otherwise, we bog ourselves down in the same place. We have been through three jurisdictions to try to resolve 
this matter; this is the third try. We have had the board, the review and the review directorate. It is fundamental 
to ensure that the voice of someone party to the process of conciliation is heard and that they do not feel that they 
are suddenly coming into a system in which their control over that system is taken away.  

Mr T.R. BUSWELL: That is an important reflection on the member’s experience in this area. It is an important 
reflection that explains why we have done what we have done in proposed section 182O(1). We are trying to 
prevent the scenario described by the member in which one party can artificially and unreasonably extend the 
conciliation process for some of the reasons the member talked about in her response to the second reading 
speech; for example, to enable some further surveillance of a person. One important point is that 182O(1)(b) 
states “the conciliation officer believes”. In other words, if an impartial individual forms a view that there is 
minimal chance of agreement, that moves through. I accept that the member may say that that really depends on 
the individual. That is probably the case in a range of things, but there is now the capacity for this impartial 
officer to expedite matters through conciliation if they form a view that agreement cannot be reached.  

Ms J.M. Freeman: By way of interjection, that role existed before; conciliators could previously shift things 
through to review. What I am saying is additional to that. I am not suggesting that a conciliation officer should 
not have that capacity, but the parties should also have the capacity to move it to the next stage, which is a 
determination on merit. 

Mr T.R. BUSWELL: That is the member’s view based on her experience. The member referred also to the 
introduction of the eight-week time limit. Yes, an extension will be available. I acknowledge that if a person is in 
distress, eight weeks may seem as though it is an eternity. But it is better than nothing. We are confident that the 
amendment in proposed section 182O will prevent the process from being misused; that is, used for anything 
other than the intent of delivering decent outcomes.  

Ms J.M. FREEMAN: I turn now to clause 7, on page 28 of the bill. Proposed section 185, headed “Arbitration 
process”, states in subsection (2) — 

The arbitrator is not to attempt to resolve any matter in dispute by conciliation. 

Can the minister confirm or refute my interpretation that there is no intention in this subclause to hamper the 
parties from entering into discussions, with the guidance of the arbitrator, while they are arbitration? The 
intention is to ensure that the arbitrator does not become a conciliator. However, the arbitrator may, in the course 
of a hearing, when the merits of the matter are put before the arbitrator, have the perception, the clarity and the 
capacity to see that this shifts the way in which both parties are looking at a particular issue. For example, an 
insurer may have been relying on the evidence of an employer. However, when the employer is cross-examined, 
it may become clear to all the parties that the insurer had been relying on something that was not in fact what 
was coming out of the employer’s mouth, and something very different was happening. I therefore ask: what is 
the intention of this proposed subsection?  

Mr T.R. BUSWELL: The Leader of the House has asked me to raise this with members opposite, politely, 
because consideration in detail is the opposition’s time, obviously. But there was some discussion yesterday that 
this bill would not need to go through consideration in detail. Of course we now need to have consideration in 
detail, because there are some amendments to this bill. However, if there are any other detailed areas that 
members opposite want to discuss, the view of the Leader of the House is that we can either have some limited 
time now to deal with this bill, or else we will need to continue with the bill after the midyear break. 

Ms J.M. Freeman: I get what the Leader of the House is saying. That is all right. 

Mr T.R. BUSWELL: The only reason I raise this is that I know there are some details about the bill that will 
take a bit of time to discuss.  

The short answer to the question asked by the member is that the arbitrator cannot be drawn into the conciliation 
process. However, the arbitrator may stand the matter down so that the parties can have a cold shower and think 
about things—that is probably the more polite turn of phrase that I could use. 

Clause put and passed.  
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Clauses 8 to 73 put and passed. 

Clause 74: Schedule 8 replaced — 

Mr T.R. BUSWELL: I seek leave to move these amendments en bloc. 

Leave granted.  

Mr T.R. BUSWELL: I move — 

Page 53, line 20 – To delete “amendment” and substitute — 

amending 

Page 53, line 21 – To delete “amendment” and substitute — 

amending 

Page 53, line 24 – To delete “amendment” and substitute — 

amending 

These are simple amendments. We are simply changing the word “amendment” to “amending”. 

Mr J.C. Kobelke: For what reason? 

Mr T.R. BUSWELL: The reason is that we have had advice from our friends in parliamentary counsel that the 
correct wording is “amending” rather than “amendment”. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 75 to 81 put and passed. 

Clause 82: Section 24A amended — 

Mr F.M. LOGAN: I seek some clarification, because I am sure this is an issue that the member for Balcatta will 
be raising as well; namely, workers who have reached the age of 65 and who have noise-induced hearing loss. I 
raised this issue with the minister during the second reading debate. I have had a number of constituents and 
other people come and see me who have reached the age of 65, or are slightly beyond the age of 65, and are 
continuing to work. They have had their initial baseline hearing tests and other tests done over the years, and 
they are concerned that, despite the deletion of this restriction on the age of 65, if they continue to work beyond 
the age of 65, their hearing loss between the baseline data and the age of 65 will not be counted. How is this 
clause expected to work in practice?  

Mr T.R. BUSWELL: The advice I have is that the only period in which workers who are over the age of 65 
now and who get hearing loss will not have protection is the period from when they turn 65 and get hearing loss, 
to when these amendments come into force. I will read out the briefing note while the Mr Whites at the table 
have a conversation about this. I acknowledge that this might not answer the member’s question entirely; if it 
does not, I will get some more advice on it. The briefing note states that the bill does not affect the current ability 
of workers to lodge claims for compensation related to noise-induced hearing loss if they are aged above 65 
years. The provisions in question reflect the design principle that any changes to the workers’ compensation 
scheme do not apply retrospectively. Workers aged under 65 at the time of the commencement of the 
amendment will not have any age-based limit on the compensation they can receive for noise-induced hearing 
loss. Workers aged 65 or over at commencement will be entitled to compensation only for NIHL incurred prior 
to age 65. Workers will be able to claim compensation for noise-induced hearing loss suffered after the age of 65 
years, provided that loss occurs after the proclamation of the amending legislation. For example, a current 
worker who is aged 70 will not be entitled to compensation for NIHL suffered after the age of 65, but will be 
entitled to claim for loss suffered after the commencement of the amendments, which would be from 70 years 
on. The Workers’ Compensation and Injury Management Amendment Bill 2011 does not change the current 
entitlement of workers to make a claim for compensation for NIHL after retirement. The Workers’ 
Compensation and Injury Management Act 1981 requires a retired worker to obtain an audiometric assessment 
of their NIHL within three months of retirement under clause 2(2) of schedule 7. Subject to this test, a retired 
worker is able to obtain compensation for any NIHL not previously compensated. 

Mr F.M. LOGAN: I will give the minister two scenarios; I think his briefing note has answered them, but I am 
not too sure. One is a scenario in which a worker continues to work beyond the age of 65; they have had baseline 
hearing tests a long time ago and subsequent hearing tests over their years of employment. They have not had 
further hearing tests or made any claims, but they know they have suffered hearing loss because their doctor has 
told them so, and they are still working beyond the age of 65. Would that hearing loss, from the baseline test to 
where they are now, be compensated for? 
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Mr T.R. BUSWELL: Yes, except for between the age of 65 and their current age. Let us say that they start to 
incur hearing loss at the age of 50. 

Mr F.M. Logan: They start to at 45. 

Mr T.R. BUSWELL: Do they? 

Mr F.M. Logan: Depends on what job you’re in; it might be the age of 28 if you’re a boilermaker. 

Mr T.R. BUSWELL: Okay, so the baseline analysis is established from 45 to 65; that period is covered, 
irrespective of when they retire. If they are already 70 when this legislation comes into play and they continue 
working until 75, it is my understanding that their period of coverage would be from 45 to 65, and then from 70 
to 75. The window is closed between turning 65 and the commencement of the legislation. 

Mr F.M. LOGAN: Okay, I thank the minister; that explains it. 

These are practical and real examples. A second scenario is someone who has done the baseline hearing tests and 
has undertaken hearing tests throughout the period of their employment. They have retired at the age of 65 and 
have not gone back to make a claim because of the age 65 limitation. Will the removal of the age limitation 
allow them to have recognised the hearing loss that was not recognised before? 

Mr T.R. BUSWELL: The brief answer is no. The requirement will be that they have an audiometric assessment 
of their noise-induced hearing loss within three months of retirement. Subject to that test, a retired worker is able 
to obtain compensation for any NIHL not previously compensated. If they have retired and want to make a claim 
after that three month period, they cannot. If they start work again, the clock starts again, but it is only for that 
period of time. 

Mr F.M. LOGAN: That clarifies it. There would be a number of workers caught in that problem because, for 
one reason or another, they have just forgotten to do it. They have retired and now they do not have the 
opportunity, but they certainly did not have the opportunity before, either, so this does not change it. 

Mr T.R. Buswell: It just revolves around the issue of retrospectivity. 

Mr F.M. LOGAN: Yes. Unfortunate, but true. 

Clause put and passed. 

Clause 83 put and passed. 

Clause 84: Section 32 amended — 

Dr G.G. JACOBS: We now get to the very vexed question of plural plaques and diffuse pleural fibrosis. There 
is some light at the end of the tunnel, because I sent Dr Tandon’s letter to Gary Lee and his associate, Bill Musk. 
Gary Lee is the head of the pleural diseases unit at Sir Charles Gairdner Hospital and a consultant chest 
physician. He is also the Winthrop professor of respiratory medicine and has published 130 papers. He agrees 
with Dr Tandon’s contention in his letter that diffuse pleural diseases, with pleural fibrosis, should be an 
acceptable condition; that should probably be “accepted” condition—he says “acceptable”. It would not be too 
acceptable if one had the disease. There is no doubt that pleural plaques are due to asbestos exposure, but the 
presence of plural plaques does not necessarily imply that the worker is disabled to any extent. This argument 
promotes, if you like, diffuse pleural fibrosis and regards pleural plaques as a less significant and benign 
condition. There was also agreement between the physicians that the simple presence of pleural plaques—nearly 
everybody who has had significant exposure to asbestos will have pleural plaques—does not necessarily imply 
that a person has a compensable disease.  

I have to be guided by that, and because of that, the amendment to clause 84 standing in my name is clearly 
wrong. To delete “(diffuse pleural fibrosis)” and leave “pleural plaques” standing alone would almost suggest 
that pleural plaques—a benign, less injurious condition—should be included with lung cancer, mesothelioma and 
asbestosis, which are clearly more significant conditions. The member for Balcatta has another amendment on 
the notice paper. We should be focusing on diffuse pleural fibrosis. By recognising pleural fibrosis and including 
it in this bill, will it open the floodgates to compensable cases? I asked Gary Lee this morning again how many 
cases of diffuse pleural fibrosis he would be looking at. He said there are fewer than six cases a year and that 
probably two or three of those cases would already have some compensable condition. I asked him what that 
condition is and he said it could be full-blown asbestosis. We are, therefore, looking at a number of cases, but I 
will withdraw the amendment standing in my name on the notice paper to delete “(diffuse pleural fibrosis)” in 
recognition that the condition “pleural plaques” is a less injurious condition, that many people have it and that it 
is less likely to produce symptoms. If I therefore sit down and give another member the opportunity to say 
something, I might have something further to say as we debate these amendments. 
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Mr J.C. KOBELKE: I would like to speak to clause 84 before moving to the amendment to this clause standing 
in my name on the notice paper. The contribution by the member for Eyre is one that is in accord with my view. 
I believe there is now a common view among all parties that the condition “pleural plaques (diffuse pleural 
fibrosis)”, which appears in the Workers’ Compensation and Injury Management Act, is a nonsense. We do not 
need to go into why it got in there, although some history of that was touched on in the second reading debate. 
However, I believe there is now a very clear consensus with a number of us who have spoken to the medical 
experts and the researchers in this area that there is no such medical condition as “pleural plaques (diffuse 
pleural fibrosis)”. That phrase puts together two different conditions to make it appear as if it is one condition. It 
is not. We now must make sure that the amendments to the act that we put in place will benefit injured workers. 
It was clearly the intent that “pleural plaques” be included in schedule 3 through clause 124, and inserted into the 
relevant sections of the act through this clause 84. The priority is to achieve some benefit or advantage to injured 
workers suffering a more general plaque disease. We must therefore fix the problem; we cannot leave it as it is. 
The difficulty then becomes: what will be the disease that will be incorporated into the act by this amendment 
and will subsequently have to be inserted into the schedule? That can be done by regulations. I repeat: the phrase 
“pleural plaques (diffuse pleural fibrosis)” is a medical nonsense, so it needs to be clarified. 

The member for Eyre suggested that we change it to just “pleural plaques”. That was the intent of the 
amendment, which he has now suggested is not a good one. I certainly support that suggestion, as pleural 
plaques is a disease with a lesser impact and, although a lot of people might have it, there will not be the 
necessary impact to make it a compensable disease. We can leave in “pleural plaques”, and I would like to, but 
the member for Eyre has pointed out and I totally agree with him that “diffuse pleural fibrosis” is a condition that 
is more likely to have a serious impact on the health and welfare of an injured worker and is, therefore, one that 
should be recognised in the act. 

The question really comes down to the advice that the minister is willing to accept, given that he is acting for a 
minister in the other place. The advice is whether we can insert “pleural plaques”, “diffuse pleural fibrosis” or 
both conditions, which is what my amendment suggests, or some other definition. The minister made a 
suggestion in closing yesterday that we put off this matter to the second round of workers’ compensation 
reforms. I am not of a view to do that. We do not want to hold up this second legislation. It must go through the 
Parliament and we want it to go through in minutes and hours, not in days. If we put it off to a second round of 
reforms, I know how complex the matters in that second round will be. I do not know exactly what is in the 
second round, but I know that some of the matters raised are quite complex. I have the odd wager on legislation. 
I do not bet on horses but I sometimes bet on legislation. 

Mr T.R. Buswell: You bet with me on government spending and you reneged! 

Mr J.C. KOBELKE: I think that is because the minister changed the bet after the event! 

Mr T.R. Buswell: I sent you the Hansard. Just look at Hansard! 

Mr J.C. KOBELKE: I only wish I could do that—change my bet after the horses have gone past the post! 

Mr T.R. Buswell: I couldn’t believe it—you changed horses! 

Mr J.C. KOBELKE: I would bet the minister on this one that he will not have this legislation back in this place 
before the next election. I am very strongly of the view that we must deal with it now. Clearly, the key issue 
comes down to the likely cost impact of the diseases that ultimately end up in the legislation. I believe there is 
enough understanding among members of this place of some of those diseases. The phrases “general pleural 
plaque diseases” and “pleural diseases” are perhaps vague. However, members have a fairly clear understanding 
of “pleural plaques” and “diffuse pleural fibrosis”. The member for Eyre said he talked to a specialist in this 
area in the past 24 hours and that the advice he received is that there are about half a dozen cases a year of 
diffuse pleural fibrosis. The member might get a chance to add to that in this debate because I have run out of 
time. 

Mr T.R. BUSWELL: I will raise a couple of things. Firstly, in my offer yesterday I was not talking specifically 
about diffuse pleural fibrosis; I was talking more generally about the broader issue of pleural plaques and/or 
some of those other conditions that the member for Eyre described in that Venn—I think he called it—diagram 
of conditions. They included benign asbestos effusion, rounded atelectasis and parietal pleural plaques. 
Yesterday I said that I was, and I still am, happy to have a look at doing more work around those issues. 

It would appear, from advice the member for Eyre has provided to us, that it is important that the condition 
“diffuse pleural fibrosis” be picked up by the act if we have an opportunity to do that. That is indeed what this 
bill does. This issue was examined at some length when the member for Cockburn raised Bill Musk’s letter, 
although it is fair to say that there is some conflicting advice. I am sure that if we got everyone together in a 
room, we could resolve it. Everyone understands that the condition can ultimately have a debilitating and 
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disastrous effect on an individual. However, the advice I have from my advisers is that the phrase “pleural 
plaques (diffuse pleural fibrosis)” clearly covers diffuse pleural fibrosis. In other words, the act will be amended 
to cover that condition. The member for Cockburn’s interpretation of Bill Musk’s letter might be that it is a 
nonsense statement. That is not the advice I have. We have had a careful look at this matter. Our intent clearly is 
to do two things. The first is to cover the condition “diffuse pleural fibrosis”. All the advice we have is that the 
term in the act will enable that to happen absolutely. The second is to give a commitment more broadly to 
consider the member for Eyre’s Venn diagram of other conditions. We are not in a position at this stage to 
entertain the member for Balcatta’s series of amendments, which basically delete “(diffuse pleural fibrosis)”. My 
view is that those amendments may well exclude that condition and, again, our advice is that the terminology is 
accurate. We give a commitment to canvass some of this conflicting medical opinion in other areas. That may 
take some time, but in the interim the condition “diffuse pleural fibrosis” will be picked up through this change. 

Mr F.M. LOGAN: Going back to the explanation that the minister has given, I still contest that the way in 
which it is expressed in the act is confusing and could possibly lead to confusion at the time of a person seeking 
compensation for the extent of their injuries. As the minister has described, pleural plaques is a description of the 
four symptoms that were within the diagram that the minister referred to—parietal pleural plaques, diffuse 
pleural fibrosis, rounded atelectasis and benign asbestos effusion. Obviously, in a perfect world, we should word 
this “lung cancer or any of the following four symptoms”.  

Mr J.C. Kobelke: Pleural diseases.  

Mr F.M. LOGAN: Yes, and then we would list all four symptoms. I think the department is being very 
conservative and unnecessarily cautious on this because, at the end of the day, even if somebody has one of these 
diseases, they are still evaluated medically on the extent of the disease before they are compensated. They are 
compensated only to the extent of the impact of the disease. The exposure of the state government to vast claims 
is probably quite small, and the advice from the department is very conservative, and unnecessarily so. That is 
how the bill should be worded in a perfect world. I think the minister agrees with that because he explained that 
previously.  

The very fact that we have pleural plaques as a descriptor of all four pleural diseases and then “diffuse pleural 
fibrosis” in parenthesis is still confusing. If the minister is not going to accept the perfect outcome, which is any 
of the pleural lung diseases and then list all four, he should at least remove “pleural plaques” and remove the 
parentheses around lung cancer or diffuse pleural fibrosis, or pick up the amendment on the notice paper in the 
member for Balcatta’s name, which makes it very clear. At the moment it is still unclear and could be challenged 
and questioned when someone attempts to get compensation.  

Dr G.G. JACOBS: We have a condition that has been created by putting two words together and two terms 
together. That is the problem we have. The problem I have with the member for Balcatta’s foreshadowed 
amendment on the notice paper is that it recognises pleural plaques. As Dr Tandon and Dr Lee say, nearly 
everybody who has had any significant exposure to asbestos will have plural plaques, but that does not 
necessarily imply that a person has a compensable disease. We are putting terminology into a group of 
conditions, including lung cancer, mesothelioma and asbestosis. That does not fit. A significant number of 
people in Western Australia are essentially asymptomatic and may remain that way. However, diffuse pleural 
fibrosis is a more significant condition affecting the lining of the lung, which causes tightening, and fibrosis and 
can cause serious disability and reduced lung function. Having researched this over the past few days, I have 
found that there is a lesser case for the condition of pleural plaques being listed in this bill; there is more of a 
case for diffuse pleural fibrosis being listed. I cannot accept the foreshadowed amendments of the member for 
Balcatta that mention pleural plaques or diffuse pleural fibrosis. I could accept diffuse pleural fibrosis on its own. 
We know that there are only about six cases a year, three of which already have a compensable component; that 
is, these people have asbestosis or some other condition that causes them to attract compensation.  

We are between a rock and a hard place. This minister in this house and the substantive minister in the other 
place need to give an undertaking to do some serious work on these benign pleural diseases. I accept that. I think 
it is important to do some quantum work on that to see what we are looking at in Western Australia and the 
percentage of cases that result in a disability. I think it is important to look at the whole issue of benign pleural 
diseases as a result of exposure to asbestos. We owe that to people in Western Australia. However, those two 
conditions are still coupled. That is a nonsense. What does it mean? Does it mean “and”? It can be interpreted to 
say that one person has to have both conditions. They have to have diffuse pleural fibrosis and they have to have 
a plaque. That limits the potentially eligible cohort even further. I cannot accept plural plaques on its own. The 
advice from the medical profession, including from Dr Tandon, Gary Lee and Bill Musk, is that pleural plaques 
is not the main game here. Perhaps it needs to be reviewed, but it is not the main game. To try to overcome this 
issue, maybe we should recognise that small number of patients in Western Australia who have a rather 
significant condition called diffuse pleural fibrosis, which would very likely produce a restrictive lung capacity.  
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Mr J.C. KOBELKE: I would like to respond to some of the things said by the member for Eyre. I am almost in 
total agreement with what he said. We are certainly on the same wavelength. I put a slightly different inference 
on Dr Tandon’s letter than does the member for Eyre. I do not disagree that pleural plaques has less impact as a 
disease than diffuse pleural fibrosis. I totally back the member on that. Dr Tandon’s letter suggests that people 
with pleural plaques are not affected. I do not disagree with that. The fact is that this could be related to section 
44 of the act, which clearly states — 

If the worker at or immediately before the date on which the worker was rendered less able to earn full 
wages … 

The fact is that there has to be an impact on a person’s health that affects their ability to work or their need for 
medical services. The fact that people have a pleural plaque, which Dr Tandon alludes to, is accurate, but it does 
not gel with what is set out in the act. If the condition is so benign that it is not impacting on someone’s health, it 
is not compensable anyway. That is not the issue. The issue is that if the pleural plaque gets to the stage at which 
it does impact, it potentially becomes compensable. I understand that the member for Eyre is aware of a case of 
an injured worker who has pleural plaques and currently has great difficulty getting compensation. I do not know 
the actual case, but am I right in thinking that that injured worker has only pleural plaques, or does he have other 
conditions as well? 

Dr G.G. Jacobs: At this stage of the process, which has been going on for six months, he has parietal pleural 
plaques, which is causing some disability and pain, and he cannot work.  

Mr J.C. KOBELKE: I accept that the member is saying that diffuse pleural fibrosis is more serious and, 
therefore, more worthy of coverage, but it does not mean that we should leave out pleural plaques because fewer 
people will be caught by it. I say, in support of the amendment standing in my name on the notice paper, that we 
should have both. Along with the member for Eyre, I totally agree that diffuse pleural fibrosis has perhaps 
greater merit to be included in the act than pleural plaques.  

Mr T.R. Buswell: But member, that is not what your amendment does. 

Mr J.C. KOBELKE: No; it puts both in. It allows for both of them to be covered. I am about to run out of time. 
I hope that we have time to come back to this, but I have already put on the record that the current wording does 
not make sense. 

Mr T.R. Buswell: I understand. I understand what your view of that is. 

Mr J.C. KOBELKE: The choice is whether we include one, the other or both, and my amendment seeks to 
include both. 

Mr T.R. Buswell: I understand that. 

Mr J.C. KOBELKE: As a medical practitioner, did the member for Eyre get a response from Dr Lee with 
respect to the recurrence of pleural plaques, which would indicate that at an advanced stage there would be 
impacts on the health of the injured worker? Did the member hear that from Dr Lee? 

Dr G.G. Jacobs: My advice from him this morning was that in most cases he agreed with Dr Tandon about the 
simple nature of plaques, the general frequency of occurrence and the lesser likelihood for it to produce 
symptoms. 

Mr J.C. KOBELKE: I understand. 

Debate interrupted, pursuant to standing orders. 
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